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Introduction

Aims and objectives

Recognizing the importance of the presumption
of innocence and it's proper understanding,
Human Rights House Zagreb (HRHZ) conducted
this research on the presentation of suspects
and accused persons in public. The aim of this
research was to question whether different
levels of restraining measures used by the police
have imapct on public perception of guilt. This
research is a part of a project called "The Impor-
tance of Appearances: How Suspects and Ac-
cused Persons are Presented in the Courtroom,
in Public and in the Media', a project co-ordinat-
ed by the Hungarian Helsinki Committee whose
main objective is to contribute to the correct
implementation of the Directive (EU) 2016/343

of the European Parliament and of the Council of 9
March 2016 on the strengthening of certain aspects
of the presumption of innocence and of the right

to be present at the trial in criminal proceedings
(Directive) through reducing the number of in-
stances in which suspects and accused persons
are presented in the public in ways that create a
perception of guilt, and to contribute to a better
understanding of the presumption of innocence
among public officials and the general public.

Specific objectives set out in this research are
threefold. The first is to increase the available
knowledge in the Eu about the broad applica-
tion of restraining measures on suspects and
accused persons in the public. Furthermore,
the results of this research aim to sensitise
public authorities, media and wider public

to the importance of the manner in which a
suspect or accused person is presented in the
public through the use of restraining measures
by the police and the way these measures neg-



atively influence the perception of guilt. The last
specific objective is to disseminate the results
regarding the application of physical restraints
across the Eu.

Presumption of Innocence

The presumption of innocence (Pol) is one of the
most important principles of the modern human
rights system that plays an important role in safe-
guarding the rights of a person facing criminal
proceedings. Definitions and normative qualifi-
cations of the Pol range in the existing academic
literature from procedural qualifications estab-
lishing sets of practice-standards to broader ones.
De Jong and van Lent categorise these Pol qualifi-
cations within "... [the] three wide-ranging norma-
tive characterisations (...) broadly recognised in
both the literature and the international case law:
[PoI's] portrayal as a safeguard against wrongful
convictions, as a shield against intrusive state
powers, and as a norm of treatment and mind-
set.'

While Pol is the continuous subject of academic
debates and relevant scholarly writings, its ev-
ery-day relevance is of essential importance for a
democratic society governed by the principle of
the rule of law. Pol is a key element of the fair tri-
al rights” which affect the rights of suspects and
the accused to remain silent, the prosecution’s
burden of proof obligations, and the in dubio pro
reo principle (if there is a doubt of one's guilt, no
conviction can be rendered).

Although Pol can be traced back to the era of
ancient Roman law, historically, its systemic
developments start in twelfth century Europe
with the development of Ius commune. Its gradual
development through the Medieval period led to
the first-ever codification of Pol in the 1789 French
Declaration of the Rights of Man and Citizens.
Declarations in its Article g states that ... all per-



sons are held innocent until they shall have been
declared guilty (...)." This historical precedent set
a model to follow that will ultimately enable Pol
being codified in all relevant contemporary human
rights treaties guaranteeing due process rights.

Within the United Nations human rights fora,
Pol is incorporated in Article 11 of the Universal
Declaration of Human Rights®, and Article 14(2)
of the International Covenant on Civil and Polit-
ical Rights’. In its General Comment No. 13, the
Human Rights Committee notes that Pol is essen-
tial for the protection of human rights, however,
the Committee observes that this principle is laid
down in national legislation very ambiguously
which has negative consequences for the full en-
joyment of the fair trial rights. Furthermore, the
Committee emphasises that public authorities also
have a duty to respect PoI and refrain from any
action that might be seen as a prejudgment the
outcome of the judicial proceedings.

The Pol principle is also enshrined in Article 6(2)
of the European Convention of Human Rights,
and well developed throughout the case-law of the
European Court of Human Rights (ECtHR). ECtHR
established criteria that neither courts nor other
public authorities’ can make public statements
that might suggest suspect's guilt. (...) [PoI] will
be violated if a statement of a public official con-
cerning a person charged with a criminal offence
reflects an opinion that he is guilty before he has
been proved so according to law."” Furthermore,
ECtHR also dealt with cases in which the suspects
were presented in media outlets in photographs or
their image was broadcasted on television.

In the case of Jiga v. Romania*, ECtHR dealt with
the portrayal of suspects being presented in the
court room and in the public in prison clothing.
The suspect was obliged to attend the court ses-
sion in prison clothing and was led handcuffed,
although his co-accused was allowed to attend the
session in civilian clothing. In its reasoning, ‘[t]he



ECtHR noted that the Government had not suffi-
ciently demonstrated the necessity of the measure,
which in its view, suggested that the order to pres-
ent the applicant in prison clothing was lacking
any justification. The ECtHR found that the ap-
pearance of the co-accused in his own clothes had
been especially damaging to the applicant insofar
as it was likely to give the public the impression
that he was guilty. Therefore, the ECtHR found
that there had been a violation of the presumption
of innocence'

Directive 2016/343 on the presumption of
innocence and of the right to be present at
the trial in criminal proceedings

The 2016 Directive on the presumption of inno-
cence was adopted by the European Parliament
and the Council with '[t]he purpose (...) to en-
hance the right to a fair trial in criminal proceed-
ings by laying down common minimum rules
concerning certain aspects of the presumption

of innocence and the right to be present at the
trial.’

Years before the adoption of the Directive, in
2006 the European Commission presented the
Green Paper on the presumption of innocence to
acquire the knowledge on how Pol is understood
and implemented throughout Eu Member States.
Following this, in 2009 the Council adopted the
Resolution on a Roadmap for strengthening the
procedural rights of suspected or accused persons

in criminal proceedings* which calls for creation
and adoption of a new legislation. This call was
followed by the European Council's adoption of
the Stockholm Programme—An open and secure
Europe serving and protecting citizens.”” In point
2.4., the Stockholm program recognises that ‘[t]he
protection of the rights of suspected and accused
persons in criminal proceedings is a fundamental
value of the Union, which is essential in order to



maintain mutual trust between the Member States
and public confidence in the Union.'

The Directive has its legal basis in Article 6(1) of
Treaty on European Union EU' which states that
EU recognises the rights set fort in the Charter of
Fundamental Rights of the £u. In its Article 48(1)
the Charter guarantees all persons a right to be
presumed innocent until proven guilty in accor-
dance with the law.”” Furthermore the Directive
builds its minimum standards to a fair trial in
criminal proceedings on the provision of Arti-

cle 82(1) of the Treaty on the Functioning of the
European Union which stipulates that '[j]udicial
cooperation in criminal matters in the Union shall
be based on the principle of mutual recognition of
judgments and judicial decisions (...)""".

Therefore, the Directive defines the presumption of
innocence in Article 3: ‘Member States shall ensure
that suspects and accused persons are presumed
innocent until proved guilty according to law.’

This definition builds upon the provision of 1ccPr
and both the EcHR and case-law of the ECtHR, and
therefore recognises the essential aspect of Pol: the
right not to be pronounced guilty by the author-
ities before a final judgment*, presentation of
suspects and accused persons”’, burden of proof*’,
right to remain silent and right not to incriminate
oneself”’, and right to be present at the trial*".

Vis-a-vis, the perception of a person's innocence,
the Directive prescribes two key safeguards on
how suspects and the accused are presented in
court or in public. In Article 4, the Directive re-
quires from Member States to ensure that public
statements made by public officials do not refer

to suspects and accused persons as being guilty as
long as they have not been convicted. This obliga-
tion, however, '(...) shall not prevent public au-
thorities from publicly disseminating information
on the criminal proceedings where strictly neces-
sary for reasons relating to the criminal investiga-
tion or to the public interest’



In addition, Article 5 obliges Members States to
take appropriate measures to ensure that suspects
and accused persons are not presented as being
guilty, in court or in the public, through the use
of measures of physical restraint, which is not to
prevent the usage of physical restraint if deemed
necessary on a case-by-case basis.

In addition, Article 5 obliges Members States to
take appropriate measures to ensure that suspects
and accused persons are not presented as being
guilty, in court or in the public, through the use
of measures of physical restraint. However, Para-
graph 20 of the Recitals notes that ‘[t]he compe-
tent authorities should abstain from presenting
suspects or accused persons as being guilty, in
court or in public, through the use of measures of
physical restraint, such as handcuffs, glass boxes,
cages and leg irons, unless the use of such mea-
sures is required for case-specific reasons, either
relating to security... or relating to the prevention
of suspects or accused persons from absconding
or from having contact with third persons...'

Although the importance of the portrayal of sus-
pects and the accused by using physical restraints
in court and in public is recognised by the ECtHR
in its above-cited case-law as an important issue
that could eventually led to the violation of the
right to be presumed innocent, the Directive goes
one step further in safeguarding the procedural
rights of accused and suspects within the eu judi-
cial area.

Following the strong presumption that an unse-
lective approach of the use of restraining could
lead to the strong impression of guilt and could
therefore produce a significant negative effect on
the daily lives of suspects and accused persons,
HRHZ undertook a sociological research to probe
whether different levels of restraining measures
influence the public perception of guilt.
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Research methodology

Research was set up to answer three following

research questions:

— Does the sight of using restraining measures
against a suspect have an impact on the percep-
tion of guilt?

- How do the different levels of restraining mea-
sures influence the perception of guilt?

- Is there a correlation between different socio-de-
mographic variables, political values and the
perception of innocence?

Research was conducted using qualitative and
quantitative approaches. In the quantitative part
of the research, a set of photographs was shown
to participants representing 3 different degrees
of the use of restraining measures while appre-
hending suspects in situations of arrest. A sample
of 300 participants was divided into three groups,
each containing 100 participants who were asked
via online questionnaire to estimate whether the
person in the photograph is guilty or innocent.

The qualitative part of the research was conduct-
ed using the focus group method. Altogether 48
people participated in 6 separate focus groups.
The focus group method was used to specify the
results obtained from the quantitative part of the
research and gain a broader understanding of the
influence of restraining measures on the percep-
tion of guilt.

Using a mixed method provided us the possibil-
ity of examining the question on different levels
and increase the methodological validity of the
research.

Before conducting the research, the first task was
the production of the aforementioned photo-
graphs. The main criteria for the photographs was
their authenticity and producing them in such a

11



manner so as to avoid-as much as possible —in-
ducing any bias in the participants. Photos had to
represent convincing scenarios of police arrests
and 3 different restraining measures, ranging
from (1) no measures of restraint, (2) moderate
measures of restraint and (3) severe measures

of restraint. Therefore we decided to use actors
who staged both police officers and suspects, but
who were not familiar to the general public. They
represented middle class persons aged between
25 and 40, with uniform characteristics. Gen-
der was added as a variable to test if that had an
impact on the perception of guilt, but no other
variables were added to avoid bias considering
these attributes such as social class or ethnicity.
Photographs were shot in three different locations
in Zagreb, lacking circumstances in the settings
that might influence the judgement of particular
situations. Photographs were shot in a form that
imitates the perspective a journalist has while on
assignment. Another crucial factor while taking
the photos was ensuring that 3 different degrees
of restraining measures were clearly shown and
captured.

Quantitative approach

In the quantitative part of the research altogether
300 respondents were involved and a quota sam-
ple was used, where the quota was determined
according to age, gender and level of education.
The sample was then divided into three indepen-
dent subsamples which consisted of the same
number of respondents (100) for the each cate-
gory of restraining measures (ranging from none
to severe). The logic behind this design was to use
the first group as the control group and compare
it to groups with increasing levels of the use of
force and restraint to determine what the effect
of using particular degrees of restraint during
apprehension is.
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All three groups of participants were given the
same questionnaire, but the accompanying pho-
tographs that they had to evaluate were different.
The set of photographs shown to the first group
included three persons being apprehended by the
police while no means of restraint or force were
applied. The second group was asked to evaluate a
set of photographs with a similar situation, only
handcuffs were used during apprehension. The
third group was shown a more severe method of
restraint, with apprehended persons handcuffed
behind their back and physically suppressed by
the police. The level of force featured in the pho-
tographs gradually increased. All three sets of
photographs involved actors and all three groups
of respondents saw the same people, only with
different levels of use of the force demonstrated.
All three persons were about the same age and the
reason for such a choice was to avoid bias towards
certain age groups. Furthermore, all three were
Caucasian, as that is the predominant skin colour
in Croatia and all other options would present

a significant distraction since there are no large
groups of any other race in the country. The num-
ber of photographs in each group was three, so a
total of nine photographs were used.

In the survey, participants had to estimate wheth-
er the person in the photograph is guilty or inno-
cent and indicate their level of certainty, ranging
from 1 to 4, where 1 signified a low level of certain-
ty and 4 absolute certainty. In this way, innocence
or guilt was measured in a binary and continuous
way. Furthermore, summing all of the outcomes
on both variables provided us with two cumulative
indices.

Furthermore, every photograph was accompanied
with a set of characteristics which were graded by
participants - followed by a brief set of questions
asking about the perception of the situation, for
example 'does this person look threatening?’, ‘is
the use of force excessive?' etc... This included
possible sources of bias, such as threatening im-
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pression, dangerous appearance and physical at-
tractiveness and similar characteristics. This was
followed by a brief set of scales measuring differ-
ent values and attitudes in order to demonstrate
if there is a relation between different values and
perception of guilt. From this we were able to
determine whether measures of restraining the
suspect/accused influence perception of guilt and
innocence on three different levels.
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RESULTS

The hypothesis of this research was that
using measures of restraint would influence
the perception of guilt of the arrested person
and that this perception would be such that
the more severe restraining measure is used,
the more likely a respondent perceives the
person guilty. To measure such perception we
have constructed two different propositions. One
is that every person shown to the respondents in
our study is more likely to be judged as guilty if
measures of restraint are used. This way we were
trying to measure individual effect. There was also
another assumption and that was that the abso-
lute perception, or rather the sum of individual
guilt, would also be significant. To prove this, we
divided our sample into three equal groups and
showed them three different individuals being ap-
prehended by the police, two men and one woman.
Their clothes were non-distinct, apart from the
woman who wore a white fur coat.

The first group was shown three photographs
where these three persons were escorted by the
police, but without any physical restraint. The
second group saw the same three persons, but
handcuffed and with their hands in front of their
bodies. The third group was shown the same peo-
ple, but this time handcuffed behind their back
and with significant amount of physical force used
on them. The first two persons in the photographs
were male and the last one was a woman and this
order was the same for all of the presentation of
the photographs to the groups.

Then the respondents were asked whether or not
they thought the person shown in the photograph
is guilty. The result was as shown in Tables 1-3.
Since the number of respondents in every subsa-
mple is precisely 100, frequencies are exactly the



same as percentages and therefore percentages
will not be given as they are redundant.

YES NO
GROUP 1 69 31
GROUP 2 77 23
GROUP 3 83 17

As can be seen, no matter what the measure of re-
straints were, there was a high level of agreement
that the person in the photograph is guilty. Even
when no restraints are shown more than two
thirds of respondents thought that the person is
guilty. It is, however, obvious that this confidence
rises as the use of force increases.

YES NO
GROUP 1 67 33
GROUP 2 74 26
GROUP 3 79 21

The distribution of answers for the second person
is similar to that of the first one, and it still pre-
dominantly involves the opinion that the person
shown is guilty. The trend is also repeated, as
this view increases as the use of force gets
more pronounced.
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YES NO

GROUP 1 61 39
GROUP 2 57 43
GROUP 3 69 31

In this case we can still see that there is a prevail-
ing view that the person is guilty. It changes in
rank because the respondents feel that the person
is guiltier when unrestrained than when being
handcuffed. Still, highest degree of the use of force
results in the highest level of guilt and the person
is still dominantly perceived as guilty.

Two things can be concluded from these find-
ings. First, any situation of apprehending by
the police results in the perception that the
person is guilty. Second, this perception ris-
es as the level of force and physical restraint
increases. Even the presence of the police with-
out using any restraining measures seems to have
an impact on the presumption of innocence. This
raises the possibility that respondents trust the
police and do not suppose that they do actions
against innocent people. This is an important
finding when compared to levels of trust in police
(52%) and legal system (17.3%). It means that the
respondents tend to be distrustful of legal action
in an abstract sense, but they believe it when
applied.

At the level of individual guilt, we could not con-
firm that measures of restraint have a statistically
significant influence on the perception of guilt.
This was also confirmed by post-hoc tests (Turkey
usD and Scheffe tests). But even though at the
level of individual guilt, we could not confirm that
measures of restraint have a statistically signif-
icant influence on the perception of guilt, the
trend is linear and consistent- perception
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of guilt increases as the use of force gets
more pronounced. However, on the level of
the summation of individual guilt, this changes.
This measure was created by summing together
all the respondents who thought that all of the
persons shown were guilty. This means that they
were divided in two categories: those who think
that all apprehended persons are guilty and those
who think that at least one of them is not guilty.
Results for the sum of individual guilt are shown
in Table 4.

vEs (sum) ~No (sum)
GROUP 1 39 61
GROUP 2 54 46
GROUP 3 61 39

When all perceptions of guilt are summed togeth-
er, it becomes obvious that we have a differentia-
tion because less than 50% of respondents in the
first group think that all respondents are guilty
compared to 61% in the last group. To deter-
mine if there is a statistically significant differ-
ence between three groups, one-way ANOVA was
used. This difference was found between the
first and the third group-the one with no
measures of restraint and the one with the
severe use of physical force and measures of
restraint. The difference was significant on
0.01 level. We can conclude that, although there
is no significant difference at the level of individ-
uals, there is a cumulative effect that shows a
statistically significant connection between
the use of force and measures of restraints

during apprehension and perception of guilt.

Respondents were also asked how certain they are
of their answers, ranging from ‘1-not certain at
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all' to ‘4 —absolutely certain’. No significant differ-
ences were found for any of the photographs or
any groups.

Apart from responding to the question of perceived
guilt, respondents were also asked to give their
impression of the persons in the photographs.
A scale of 15 different characteristics, both positive
and negative, was developed and applied to each

of the photographs, which meant that partici-
pants had to answer it repetitively three times. The
question was expressed in a following manner: ‘On
a scale between 1 meaning ‘not at all' and 4 meaning
‘absolutely’ would you say that this person looks?’ with
the characteristics listed below.

Factor analysis was then used to determine what
items were statistically and logically connected

in order to develop concepts behind them. Items
were gathered in the manner indicated in the
Table 5. below. The positive factor gathers items
that had clear positive connotations, both physi-
cally and mentally, consisting of seven items. The
negative factor was the opposite, with five items
indicating negative characteristics. The neutral
factor consisted of only two items that cannot be
readily described as either positive or negative
and was therefore called neutral. Since this factor
entailed only two items and had low eigenvalues, it
was dropped from further analysis. The structure
below repeats in all three subsamples with items
extracting in this exact constellation.
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Factor

POSITIVE NEGATIVE NEUTRAL
Physically attractive Aggressive Harmless
Well dressed Threatening Nervous
Educated Dangerous

Intelligent Repulsive

Smart Hot-tempered

Self-confident

Strong

Further analysis shows that both the positive and
negative indices have explanatory value, with neg-
ative one being statistically significant in all
three cases and positive with the third person.
Respondents who thought that the first person
was guilty, regardless of the use of force, were sig-
nificantly more likely to see that person in a nega-
tive manner. For the second person (female) this
result is confirmed. The positive index did not
yield a statistically significant difference, how-
ever the negative one did. For the third person
both positive and negative indices were shown to
be statistically significant and, as expected, with
strong differentiation. Those who see the third
person as guilty tend to see him more negatively
and less positively and vice versa.

Two important findings can be identified
from this fact. First, people are more like-
ly to see a person as guilty if they ascribe
negative characteristics to him/her. This has
been demonstrated in all three cases. Posi-
tive characteristics have a role, but they are not
as strongly expressed as negative ones, as only

in one of three our examples was it found to be
statistically significant. Second, respondents
tend to see the female in the most positive
manner and to ascribe least negative views
about her. It should further be noticed that neg-
ative indices had a statistically significant positive
correlation with the opinion that the person will
be sentenced when it came to both males. This
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connection was not found with the female person
and positive indices did not show statistical signif-
icance.

Respondents were further asked whether or not
they believe that the person in the photograph
will be convicted. Results show that in this case
fewer respondents think there will be a conviction
compared to their perception of guilt, but it is still
high for male respondents.

YES NO
GROUP 1 57 43
GROUP 2 57 43
GROUP 3 61 39

When judging the first male, respondents tended
to think that he will be sentenced and it did not
vary a lot, regardless of the level of measures of

restraint.

YES NO
GROUP 1 41 59
GROUP 2 39 61
GROUP 3 49 51

When judging the female person respondents

replied with a much lower level of sentencing

predicted, with less than a half of them seeing

her as convicted in the future. The reason for this

will be examined in the following chapters, but it

is important to stress that gender plays a role in

this estimation. 0



YES NO

GROUP 1 63 37
GROUP 2 59 41
GROUP 3 66 34

Similar to the first case, majority of respondents
thought that this person will be convicted. The re-
spondents were clearly under impression that the
court would be more lenient toward the appre-
hended female. This does not necessarily reflect
the actual legal practice, but shows that there is
an inherent bias that causes respondents to view
the female in a more positive light. No statistical
difference was found between groups on individu-
al level or when responses are summed up. Sta-
tistically significant difference on how convinced
the respondents were of their answer was also not
found.

Various questions considering sociodemographic
characteristics were included in the question-
naire but absolutely none of them proved to

have any statistical significance. It can thus be
concluded that gender, level of education, age
group, birthplace size and size of the city/village
where respondents were currently living, previ-
ous experience with the Croatian judiciary system
and economic status did not play a role in their
perception of whether a person is guilty or not.
This was found in all three cases and with all sub-
groups. While this finding is unexpected, it helps
us concentrate on other aspects of this research.

The situation is similar when it comes to values.
Several questions about values were asked, and it
was shown that political values and a post materi-
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alistic worldview do not explain the perception of
guilt. When it comes to religious views, we found
that those that are indifferent or undetermined
about religion are more likely to perceive the first
person as guilty than those that are not religious.
Religious respondents are not statistically differ-
ent from either of the previous groups. It can be
concluded that both sociodemographic character-
istics and values play a small, if any, role in per-
ception of guilt. Nevertheless, this finding could
be attributed to the limited sample size (N=300).
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Qualitative approach

In this second research phase, focus groups were
conducted to avoid the classical objection to a
quantitative experiment as a method, specifically
its isolation from real social situations. Six focus
groups were organized and participants were di-
vided in three age groups: 18-34, 35-54 and 55 or
older. For each age group two focus groups were
assembled, each with 8 participants. Total number
of participants was thus 48. They were all shown
all of the pictures and asked a series of questions
according to the previously-defined protocol. Top-
ics of the focus group were the participant's per-
ception of the apprehended people and the poten-
tial crime the apprehended may have committed.

In this report all quotes will contain a reference
to the age group and the person respondents are
describing. The first group (18-34) will be marked
with A1, second (35-54) with A2 and the third
group (55 or older) with A3. First 'apprehended
person’ (first male) will be marked with M1, sec-
ond (female) with F and the third person (second
male) with Mz2. For example, if a notation behind
a quote reads ‘A2, M2' it is a quote from a person
aged 35-54 commenting on the second male.

Quotes from the participants will be used as indi-
cations for the findings in the qualitative part of
the report.
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RESULTS

Analyzing the results of the focus groups, we
would like to highlight two different tendencies
that we identified — one regarding the perception
of crime and the other regarding the perception of
the apprehended person.

Perception of crime

Perception of crime is clearly connected to two im-
portant concepts: (a) the respondent’s perception
of the possible crime committed by each person
tends to move towards that of a more serious
crime as the use of force increases and (b) gen-
der profiling, as two males are being judged in a
similar way which is distinct from the judgment
towards the female in the photographs.

As noted before, when faced with the first pho-
tograph in the series, the one where no force

is used, respondents tended to perceive the
possible crime as minor, a misdemeanour or
even non-existent, where the person might be
victim of unlucky circumstances. Respondents
predominantly consider arrests with no use of
restraints as a response to crimes such as minor
drug abuse, disturbing the peace, alcohol abuse in
public, avoiding witness duty and similar offens-
es. Respondents are aware that in this case police
procedure does not involve use of restraints and
judge the situation accordingly, including that
reasoning in their description of the situation.

A1, M2

A2, F

A1, M1
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When the apprehended persons were shown as
handcuffed respondents changed their definition
of the situation, reacting with a more severe esti-
mation of the possible crime. Police action was
clearly taken into consideration and included in
their thinking of the situation, as they have imme-
diately identified this as an important change. The
first response was usually in regards to handcuffs
and then the situation was interpreted accordingly.
After noting that the person had probably done
something more serious, the range of the hypo-
thetical crime committed was primarily connected
to theft, physical aggression, more serious drug
abuse, breaking and entering, prostitution and
similar crimes, all clearly different from the previ-
ous category.

A3, F

Az, M1

A1, M3

When shown the third series of photographs
which show the increased level of applied force
while arresting a person, respondents reacted with
more serious crime estimations. An increased
use of force was also noted and commented on,
and the range and type of hypothetical crime
changed drastically. In this case, several respon-
dents reacted spontaneously with a thought that
the person must have done something ‘nasty’,
which was met with agreement by other partici-
pants. This nastiness could be further expressed
through the list of crimes proposed as possible
triggers for such a level of measures of restraints:
bank robbery, murder, resisting arrest and drug
distribution, most of them involving certain level
of violence committed. Use of force was seen as
a necessary mean of dealing with potentially
dangerous situation.



A3, M1

A2, F

A1, M3

It is also important to notice that most of the
respondents evaluate different levels of use of
force at face value, not questioning the circum-
stances or the use as such. This corresponds to
the findings from the quantitative part when
there was a high level of conviction that the
people on photographs are guilty.

While there is a clear tendency to judge hypo-
thetical crime more severely when heavier
measures of restraints and force are used,
there is another element that needs to be exam-
ined, and that is the role that gender plays in
respondent’s definition of crime. There is a coher-
ent narrative that the participants offer for both
males and it clearly differs from the one applied
to the female.

The so-called ‘Male crime' in its mildest form had
to do with recreational use of drugs (especially
marijuana), football-related hooliganism, disturb-
ing the peace or simply being in the wrong place at
the wrong time (with particular reference to being
present at a drug raid in a club). The female was
perceived as having committed a different type of
crime, with the exception of disturbing the peace,
although in that case she was exclusively described
as probably drunk, unlike males. The hypothetical
crime she might have done was mainly attached to
financial aspects like fraud or tax evasion, avoid-
ing witness duty and stealing clothes. It is obvious
that in this, least severe category, her possible
crime was seen as more private, while males



were seen as those whose crime was probably
committed in public.

On the second level, when handcuffs were in-
volved, gradation remained, but so did the gender-
ing of the possible crime. Males were seen as those
who committed acts of violence already at this
level, with violence in a relationship was usually
mentioned. There were also references to possible
robberies, thefts and drug dealing. The female, on
the other hand, was seen as someone who had
committed serious financial crime or was in-
volved with organizing prostitution. These are
still non-violent crimes and retain a private and
gendered dimension, as prostitution was never
mentioned in regard to male suspects.

When the third and the most severe level of use of
force and measures of constraint was introduced,
definitions of possible crimes also became more
severe. When it comes to males, their crimes were
seen as very violent, ranging from murders to
bank robberies to the use of weapons. In fact, all
responses from the participants involve a serious
level of violence when describing what the male
person might have done. In case of the female,
here is the first time that violence comes into the
picture, because murder was hypothesized as a
possible cause for her being apprehended, together
with serious financial crimes. However, there is
also an important gender element in their esti-
mate of the situation: males are seen as murder-
ers generally, with no specific victim identified,
whereas the female was invariably seen as person

who has killed her husband.

Perception of the apprehended person

Quantitative part of the study has clearly demon-
strated that participants tend to perceive a
person they see in a negative light as more
likely to be guilty. The correspondence of the
factor of negative traits with the perception of
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guilt had the statistically strongest significance.
Positive traits were not so important, but were
still found to be statistically significant in one
case, leading to a lesser perception of guilt. In
that context, it is important to understand what
the mechanisms applied to positive and negative
perception are (a) and what the situational logic
that guides participants in seeing a person as
positive or negative is. Physical appearance of the
apprehended (b) and respondent's opinion of it
will also be analysed.

There are several important issues to be addressed
when analysing the negative perception of the ap-
prehended person, which are usually interpreted
as a part of a broader context. In one discussion
(A1) the first male was seen as 'decent’ by the first
participant, but then the argument 'they would
not apprehend him if he was decent’ prevailed af-
ter the discussion, and subsequently the traits at-
tached to the first male were ‘arrogant’, ‘rebellious’
and ‘careless’. The female was predominantly seen
as 'arrogant’, ‘pretending to be a martyr’ and ‘fake.
Second male was seen as ‘cunning’ and ‘calculat-
ing'. The typical situation within the group
dynamic was that at some point the fact that
the person was apprehended became used as
a motive to start looking for negative traits.
The group discussion would later lead to a similar
conclusion between groups for each of the cases,
resulting in the above-described characteristics.

Negative perception thus stems from the
definition of the situation: if a person is being
apprehended, they must be guilty, and if he/she is
guilty then this must be something negative. This
mechanism is applied from the first photograph,
when no use of force is shown. The mere pres-
ence of the police is sufficient to perceive a
person in a negative light. One of the partici-
pants described a real life situation in which the
same logic was applied.
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A3

However, when it comes to positive perception sit-
uation changes. This perception usually comes in
two contexts: at the beginning of the group discus-
sion and as a mean of justifying. Since the defi-
nition of the situation in the photograph is
contextual, it makes sense that a more nega-
tive view becomes more common as restraint
measures become more severe. On the other
hand, another source of positive estimation stems
from a discrepancy between stereotypical views

of a criminal and the people in the photographs.
Respondents would often notice that they are not
‘dirty’, ‘bruised’ or ‘looking aggressive'. This is, in
essence, a social construction as criminals are
seen as belonging to lower classes and given traits
that are features of social exclusion and difference.
There is, however, one class of potential criminals
that is notably mentioned often: politicians ac-
cused of crime. Lenient behaviour of the police in
the first series of photographs was often compared
to such cases.

In conclusion, negative traits are usually more of-
ten expressed after a group discussion, which can
be particularly relevant in the context of media
presentation and potential public perception. On
the other hand, there is a stereotypical view of a
criminal that is dirty, untidy and aggressive and
differentiation from such a stereotype can be the
source of possible positive perception.

As mentioned in the previous paragraph, there is
a stereotypical view of a criminal. While taking
the photographs that were used in the survey, the
criteria were their authenticity by staging convinc-
ing situations of arrests and producing them in
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such a manner so as to avoid - as much as possi-
ble - inducing any bias in the participants. Photos
had to represent convincing scenarios of police
arrests so actors were asked to wear their usual
everyday clothing. Still, depiction of arrested
person in usual everyday clothing interfered with
the tendency to view a criminal in a stereotypical
manner and there are signifiers that our par-
ticipants read as potentially dangerous or
‘more criminal’ than others. One of the most
important signifiers was a hooded shirt worn by
one of the males. Hooded shirt was immediately
interpreted as an attempt to hide one's identity
and connected with probable criminal activity in
various groups of respondents. Sunglasses worn
by the female were also a signal that the person

is trying to hide her face. Attempts, or rather,
perceived attempts to hide one's identity

are seen as one of the most reliable grounds
upon which to deem a person as guilty. There
is also a social element to the interpretation, as
the female was often seen as a person involved
with prostitution, however never as a prostitute,
but rather as a madame, as she was wearing a

fur coat. A hooded shirt was also attached to a
specific potential source of criminal behaviour:
football-related hooliganism. Male persons were
often compared in a sense that one of them was
wearing tracksuit pants and a hoodie, whereas the
other was wearing more 'decent’ clothes. The first
male was also perceived as the most guilty in the
quantitative part. That was also the biggest differ-
ence between the two males. Due to their attire,
one of them was more often seen as a hooli-
gan, while the other was more often seen as
a recreational drug user. Explanation for this
usually included perception of their clothes as the
former was wearing a hooded shirt and tracksuit
pants, while the later was wearing jeans, a leather
jacket and a scarf. This opinion was illustrated by
a participant in A2.
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A2, M3

On the other hand, detailed description of the first
male given by a respondent in A1 sums up the
argument on hooligans.

A1, M1

As it was already noted, the mere presence of
the police was enough for participants to
perceive the apprehended person as guilty in
most of the cases. The underlying logic for such a
result was that the police and measures of re-
straint would not be present if the person was not
guilty of something or at least suspicious. In this
light, it is interesting to notice that the respon-
dents are invoking this view when justifying police
conduct. Furthermore, when measures of restraint
are absent, they are oftentimes mentioned by the
participants as a possible solution after a more
serious crime. Thus, even the absence of measures
of restraint, they are seen as relevant, as they are
clearly incorporated in respondent's view of a typ-
ical arrest situation.

Az, F

A3, M1
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A3, M3

A1, M1

Handcuffs are seen as the immediate signal
of guilt and typically commented on as soon

as they are seen. Just like their absence was the
foundation for an argument for perception that a
person might have committed some minor crime,
the fact that they are used is crucial for percep-
tion of guilt and the type of crime.

A3, M1

A2, M3

A2, F

Respondents also showed empathy when they
thought that the apprehension procedure was too
rough when they have perceived the person as
responsible for a minor criminal act. There is a
sense of justice about what should be the appro-
priate level of force. Usually respondents comply
with the level presented in the photographs as it
is contextually the most important element for
their definition of the hypothetical crime, but if
the discrepancy is too big they may see the sit-
uation as too lenient if they think that a more
serious crime was committed and too rough if
they see it as something minor. This happens at
first two levels, but not when the most severe use
of force is shown.



A1, M1

A2, M3

A3, M1

When faced with photographs depicting the high-
est level of measures of restraining the suspect,
respondents are in agreement that the person is
guilty and deserving the treatment, as it must
have done something very serious, usually includ-
ing aggression. Element of control is also men-
tioned and such control is seen as justified be-
cause a person that has committed a serious crime
would probably attempt to resist the arrest.

A3, M1

A1, F
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Summarized results

Measures of restraint and use of force did not
prove to be significantly correlated with the use of
force on an individual level, although the direc-
tion of answers on each of the cases was clear and
increasing with the increased use of force. There
is, however, a statistical significance when individ-
ual cases were summed up and an index of overall
guilt was constructed. This means that the use

of force and measures of restraint plays a role in
perception of guilt and respondents’ perception is
clearly different in cases when restraining mea-
sures are lacking and when those are severely used

(group 1 vs. group 3).

Furthermore, the mere situation of apprehen-
sion and presence of the police results in a
very high level of agreement that the person

is guilty, although certainty about tends to be low.

Visual component of the apprehended person and
characteristics attached to him/her by the respon-
dents seem to play a big role. The mechanisms of
perception clearly involve positive and negative
traits ascribed to a certain person as statistically
significant when it comes to judging guilt. This

is especially relevant for negative characteristics,
which proved to be significant in all three cases.
There is a positive and statistically signifi-
cant correlation between negative traits and
perception of guilt. It is also more likely that
negative traits will be attached to men rather than
attached to women. Negative characteristics are
statistically significant predictors of sentencing
when it comes to men, as well.

Sociodemographic characteristics of the respon-
dents were also tested in the quantitative research
phase, but they turned out to be statistically
insignificant, just like values. This means that
when thinking about mechanism of judging
guilt, there must be more emphasis placed on
visual and contextual elements as opposed

to on the person judging the situation. This
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is, of course, also due to a relative small sample
size, and further research is certainly desirable.
Finally, trust in institutions did not prove to be
significant except for one of the cases where trust
in politics and international institutions was rel-
evant. When it came to sentencing, however, peo-
ple that trust institutions more tended to think
that apprehended persons were more likely to be
sentenced and vice versa. This means that people
use different mechanisms when judging potential
guilt, where they rely on the context and visual
material. Nevertheless, when it comes to sentenc-
ing, respondents tend to rely on the idea that the
efficacy of the system (or lack thereof) will result
in prosecution.

36



Discussion and
conclusions

The maxim 'innocent until proven guilty’ is incor-
porated in the uN Declaration of Human Rights
and is one of fundamental postulates of EU Direc-
tive (2016/343) on the strengthening of certain aspects
of the presumption of innocence and of the right to

be present at the trial in criminal proceedings. Ac-
cording to the Directive, all Member States have to
ensure that suspects and accused persons are pre-
sumed innocent until proven guilty under the law.
Yet, results of this research show that in Croatia
public perception is different. Indeed, the mere
presence of the police results in a very high level
of agreement that the person is guilty. This finding
was shown while analysing the results of the quan-
titative research phase and was later reinforced by
the findings resulting from the qualitative phase.
The underlying logic behind that result is that
‘police would not be present if he/she wasn't guilty’,
which presents an attitude completely opposite
from the idea the Directive is trying to convey.
That mere fact speaks of the importance that this
research has.

As the Directive indicates, competent authorities
should abstain from presenting suspects or ac-
cused persons as being guilty, in court or in public.
That means the use of measures of physical re-
straint, such as handcufls, glass boxes, cages and
leg irons should be employed only in those cases
that justify using those measures, decided accord-
ing to case-specific and security reasons. However,
the research showed that not only does the public
find people accompanied by police guilty, but also
that perceived guilt linearly increases as more
severe restraining measures are utilized. Improp-
er means of restraining a person can have a dire
impact on one's professional and personal life

and police must bear that in mind while making
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an a arrest. Restraining measures have shown to
influence public perception on one's guilt, which
is why the police must have proper understand-
ing of the presumption of innocence and act with
caution.

Another key finding of this research is related

to the public's perception of the apprehended
person, namely their physical appearance and
ascribed positive and negative traits. Respondents
were more likely to see a person as guilty if they
ascribed negative characteristics to him/her, such
as aggressive, dangerous, threatening, repulsive
and hot-tempered. The focus group showed that a
participant's negative perception stemmed from
their definition of the situation: if police are
present, the person is guilty. The results from the
focus group also showed that participants tend to
see a guilty person in stereotypical ways—wearing
a hoodie translates to, by their impression, look-
ing like a hooligan; wearing sunglasses translates
to hiding something. Police should be aware of
this connotation, since such negative character-
istics are often ascribed to various vulnerable
groups (minorities, homeless persons, migrants,
etc.) who are often victims of unfair bias and
prejudice. By employing improper measures of
restraining, they can antagonize those being ap-
prehended even more.

Research has shown that visual components are
crucial when it comes to presumption of guilt.
Therefore not only should police, but also the
media be aware of the notion that every person

is innocent until proven otherwise. The media
plays a key role in informing the public and can
make a big difference in public perception and the
presumption of innocence by reporting on arrests
fairly and reacting promptly when presumption
of innocence is breached.
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